
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1921. ] DIGEST OF RECENT VIRGINIA DECISIONS. 115 

BOARD OF SUFRS OF LOUISA COUNTY v. PROFFIT et al. 

Jan. 20, 1921. 
[105 S. E. 666.] 

1. Appearance (§§ 20, 24 (1)*) — General Appearance to Contest on 
Merits Waived Defects in or Absence of Service. — Where defendant 
made no special appearance to question the sufficiency of service, and 
filed demurrers challenging the merits of the bill, there was a general 
appearance, contesting the case on its merits, waiving defects in the 
manner of service of process or its entire lack. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. -674.] 

2. Eminent Domain (§ 246 (2)*)— 'Board of Supervisors Could Dis- 
miss Proceedings before Circuit Court, and Themselves Condemn 
Land for Road, Subject to Appeal. — The board of supervisors of a county 
having begun proceedings in the circuit court to acquire lands for a public 
highway under Code 1919, § 4360 et seq., could dismiss such poceeding and 
themselves condemn the land under the general road law, subject to appeal 
to the circuit court and to the Court of Appeals, without infringing any 
right of the landowner, provided they did not act in bad faith. 

Appeal from Circuit Court, Louisa County. 

Bill by W. F. Proffit and others against the Board of Super- 
visors of Louisa County. From decree for plaintiffs, defend- 
ants appeal. Reversed, and decree sustaining demurrer to the 
bill and dismissing the cause entered. 

Bibb & Rhodes, of Louisa, for appellants. 

Gordon, Gordon & Crank, of Louisa, for appellees. 



SOUTHERN RY. CO. v. FITZPATRICK 

Jan. 20, 1921. 

[105 S. E. 663.] 

1. Eminent Domain (§ 271*) — Property Owner Entitled to Damages 
Cause by Flooding by Railroad Embankment — An adjoining property 
owner was entitled to maintain an action for damages occasioned by 
flooding, due to the manner of constructing an embankment by a rail- 
road for its tracks. 

[Ed. Note.— For other cases, see 13 Va.-W. Va> Enc. Dig. 675.J 
X Eminent Domain (§ 112*) — Casting of Cinders and Dirt on Land 
Is "Damage," within Meaning of Constitution. — The casting of great 
quantities of smoke, cinders, dust, and dirt by a railroad company on 
a store and dwelling of an adjoining owner of land is a "damage," 
within the constitutional provision forbidding the taking or damaging 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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of private property for a public use without making just compensation 
therefor. 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Damage — Damages. For other cases, see 5 Va.- 
W. Va. Enc. Dig. 94.] 

3. Eminent Domain (§ 248 (2)*) — Change of Location of Right of 
Way and New Condemnation Entitles Landowner to New Damages 
for Discharge of Cinders. — Where a a railroad condemned an addi- 
tional strip of ground alongside its original right of way, and on this 
strip placed one of its main line tracks and sidings, a landowner was 
entitled to damages for cinders discharged from the new and different 
location, even though the new location was farther away from the 
landowner's property than the old, and even though the damage from 
the location is less than it was from the old; such damages not being 
covered by the original condemnation, in view of Const. 1902, § 58. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 89.] 

4. Torts (§ 22*) — Joint Tort-Feasors Each Liable. — In the case of 
a joint tort by two or more, each one is guilty of some part of the 
tort, and the law will not attempt to apportion it, and so each is 
held liable for the whole. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 218.] 

5. Eminent Domain (§ 1*) — Power Resides in Legislature. — The 
power of eminent domain and the manner of its exercise resides in 
the Legislature, except so far as it may be restrained by the Constitu- 
tion. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 70.] 

6. Eminent Domain (§ 69*)— Railroad Cannot Take Private Prop- 
erty without Compensation. — A railroad cannot, either in its public 
or private capacity, take or damage private property for its use with- 
out making just compensation therefor, in view of Const. 1902, § 58. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 88.] 

7. Eminent Domain (§ 271*)-^Owner of Damaged Property, Not 
Party to Condemnation, May Sue at Law. — If owner of private prop- 
erty, which is damaged, but not taken, is not a party to the proceed- 
ing to condemn the property of another, and his rights have not been 
passed upon, he may maintain an action at law to recover compensa- 
tion; the right, to recover such compensation not being restricted to 
the proceeding in which the right of eminent domain is exercised. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 101.] 

8. Limitation of Actions (§§ 38 (18), 55 (8)*)— Damages for Cast- 
ing of Cinders and Dirt on Land Recoverable in Single Action.. — 
Injury to land adjoining a railway, consisting of casting smoke, 
cinders, dust, and dirt on the land, was permanent and continuous, 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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and entire damages were recoverable in a single action, and the lim- 
itation in such case was five years, under Code 1919, § 5818. 

[Ed. Note.— For other cases, see 17 Va.-W. Va. Enc. Dig. 618.] 
9 Eminent Domain (§ 271*) — Adjoining Owner Not Entitled to 
Damages for Change of Railroad Grade. — A railroad was not liable 
to adjoining landowner for damages resulting from changing grade 
on old right of way, running more trains, or increasing volume of 
smoke, dust, cinders, etc. 

10. Eminent Domain (§ 303*) — Measure of Damages Held Not Dif- 
ferent between Market Value before and after Damage. — Where rail- 
road condemned additional land alongside its right of way, and con- 
structed an embankment on the old land and also the addititional 
land, thus changing the grade of its tracks, the measure of damages 
was not the difference between the market value of the land before 
and after the erection of "the fill, because the railroad was not liable 
for damage occasioned by so much of the fill as was on the old loca- 
tion. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 91, 92.] 

11. Eminent Domain (§ 298*) — Evidence of Damage to Be Appre- 
hended from Trains Running Off Track Improperly Admitted. — In 
an action by an adjoining landowner against a railroad for damages 
resulting from a fill partly on an old right of way and partly on addi- 
tional land taken from another landowner opposite plaintiff's land, 
court erred in admitting evidence of damage to be apprehended from 
trains running off the track on the enbankment and injuring the 
plaintiff's property, and endangering the lives of the occupants of the 
buildings thereon, since such damage, if not purely speculative, was 
covered by the original condemnation. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 116.] 

Error to Circuit- Court, Nelson County. 

Action by one Fitzpatrick against the Southern Railway Com- 
pany. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 

/. T. Coleman, Jr., of Lynchburg, for plaintiff in error. 
S. W. Whitehead, of Shipman, and Caskie & Caskie, of Lynch- 
burg, for defendant in error. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



